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QUESTION PRESENTED 

Appellant’s conviction for rape and sodomy was affirmed 
by this Conrt in 1951. He now appeals from the District 
Court’s denial of his Section 2255 motion alleging that he 
was denied the effective assistance of counsel at his trial 
six years ago. 

Therefore, in the opinion of appellee, the following ques¬ 
tion is presented: 

1. Did appellant demonstrate ineffective assistance of 
counsel at his trial! 


(i) 
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counterstatement of the case 

Appellant was convicted by a jury on a two count indict¬ 
ment charging rape in violation of D.C. Code § 22-2801, and 
sodomy in violation of D.C. Code §22-3502 (R. 1), and on 
December 8, 1950 was given a general sentence of from 
four to twelve years imprisonment (R. 4). On June 28, 
1951, this Court affirmed appellant’s conviction in an ap¬ 
peal on the merits. McGuinn v. United States , 89 U.S. 
App. D.C. 197, 191 F.2d 477 (1951). On January 7, 1952 
the trial court denied appellant’s motion for reduction of 
sentence; on April 18, 1952 the court denied a motion for 
a new trial; on March 31, 1953 the court denied a motion 
to set aside the conviction filed pursuant to 28 U.S.C. 
§ 2255; on July 26, 1954 a similar motion to set aside the 
conviction was denied, and on July 12, 1955 and on May 
11, 1956 the court again denied two more such motions. 

(l) 
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Finally, on May 28, 1956 the court denied appellant’s last 
Section 2255 motion as being without merit, and there¬ 
from the present appeal arises. 

STATUTE INVOLVED 

Title 28 U.S.C. § 2255 provides, in pertinent part: 

Federal custody; remedies on motion attacking sen¬ 
tence .—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic¬ 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with re¬ 
spect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a denial 
or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to col¬ 
lateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 
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The sentencing conrt shall not be required to enter¬ 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter¬ 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sen¬ 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his 
detention. 

SUMMARY OP ARGUMENT 

This is an appeal from the denial of a motion to vacate 
sentence, and is not an appeal on the merits. Therefore 
such questions as the sufficiency of the evidence cannot be 
raised. The only question raised on this appeal which 
was not raised in the previous appeal is an allegation of 
incompent counsel. The record clearly indicates that ap¬ 
pellant was represented by a very able and experienced 
trial counsel. 

ARGUMENT 

The Conrt Properly Denied Appellant’* Motion to Vacate 

Sentence 

It is a well settled principle of law that a Section 2255 
motion may not be used to raise an issue concerning the 
sufficiency of the evidence. White v. United States , No. 
12,993, decided by this Court on June 14, 1956. However, 
pretermitting this point for the moment, this Court’s opin¬ 
ion in appellant’s appeal on the merits, McGmnn v. United 
States , 89 U.S. App. D.C. 197, 191 F.2d 477 (1951), specifi¬ 
cally found that there was substantial evidence to support 
the verdict. 

Appellant alleges that the testimony of one of the Gov¬ 
ernment’s witnesses, Mrs. Ball, was perjurious in that she 
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denied knowing appellant whereas he claims that he knew 
her for over fifteen years before trial. Since appellant 
has not made any of the transcript a part of the record 
on this appeal, we respectfully refer the Court to the 
record and briefs in the prior appeal. See brief for Ap¬ 
pellee and Joint Appendix in McGuinn v. United States, 
supra, No. 10,89s. 1 At page 44 of the Joint Appendix therein 
part of Mrs. Ball’s testimony is reproduced, and indicates 
that the complainant came to her house shortly after the 
crimes had been perpetrated upon her. Mrs. Ball testified 
that the complaining witness was nervous and crying. 
This testimony was introduced at the trial to show that 
the crime had been promptly reported and that the com¬ 
plainant was in a nervous and tearful condition. What 
bearing appellants cavil that he had known Mrs. Ball for 
fifteen years would make is not apparent, nor does the 
record support the charge of perjury in any way. See 
Hall v. United States, (No. 12,939, decided June 22, 1956 
by this Court.) 

The only point in the present appeal which was not 
raised previously is appellant’s claim that he did not have 
the assistance of competent counsel at trial. The record 
shows that he was represented by able counsel who has 
had extensive experience in criminal trial work, and also 
was represented by this same counsel and two other attor¬ 
neys on his prior appeal. The first of eleven instances 
cited by appellant to show incompetency of counsel (Br. 
13-14), was that his counsel failed to call the doctor who 
had examined the complainant after the crimes occurred. 
The examining doctor was in California at the time (J.A. 
30), but his report was introduced into evidence (J.A. 65), 
and a Dr. Rosenberg testified concerning such report, and 
stated (J.A. 66) that it showed no affirmative findings. 
The report being negative and having been fully explained 
by a medical doctor, it clearly was not an indication of 
incompetence for appellant’s attorney not to call the exam¬ 
ining doctor. 

1 Reference to the Joint Appendix in the previous appeal will 
hereinafter be referred to as, JA. —. 


Also under the heading of incompetency of counsel, 
appellant alleges that his attorney failed to file a bill of 
particulars requesting that the details of the crimes be set 
out. In this Court’s opinion in appellant’s first appeal 
one Judge concurred in the result, but noted that, in his 
opinion, the lower court should have spelled out the ele¬ 
ments of sodomy in its charge to the jury. In concurring, 
the Judge noted that the general sentence imposed did not 
exceed the maximum allowable under either count, and for 
this reason he did not dissent from the majority’s affirm¬ 
ance. The points now raised by appellant apparently are 
based on this concurring opinion. However, since this 
concurrence agreed on affirmance, the points now raised 
by appellant concerning the lower court’s failure to include 
the details of sodomy in his charge are not well taken. 

None of the points raised by appellant show an extreme 
case of incompetency of counsel such as would result in a 
farce and mockery of justice. Diggs v. Welch, 89 U.S. 
i App. D.C. 5, 7, 148 F.2d 667, 669, cert, denied, 325 U.S. 

i 889 (1945); Adams v. United States, 95 U.S. App. D.C. 

354, 222 F.2d 45 (1955). In fact they showed no incom¬ 
petency at all. On the previous appeal this Court had 
the entire transcript before it, and heard appellant’s case 
fully presented by brief and argument. Having failed in 
his attack on the law while being represented by able coun¬ 
sel, appellant now seeks to prevail by attacking his counsel. 
The record does not support such attack. 

conclusion 

Whebefobe, it is respectfully submitted that the action 
of the District Court be affirmed. 

Ouveb Gasoh, 

United States Attorney. 

Lewis Cabboll, 

E. Tillman Stiblinq, 
Assistant United States Attorneys. 
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